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Dear Ms Duncan

This is the response ot our clients, Senator Hillary Clinton, Hillary Clinton for President
and Shelly Moskwa, as Treasurer (collectively, the "Committee* or "Respondents") to the
complaint filed in Matter Under Review (fcMUR")5995 In short, the complaint which is nearly
identical to the complaint filed in MUR 5987 - and to which Ac Committee previously
responded - is directly contrary to yean ot clear Commission precedent and wholly nib to recite
any facts that would constitute a violation of the law For the reasons staled below, Respondents
respectfully request that the Commission find no reason to believe that any violation of the
Federal Election Campaign Act of 1971 (the "Act"), as amended or the Commission regulations
has occurred, dismiss this complaint, and close this MUR as etpedrtiously as possible

At issue in mis MUR* as with MUR 5987, is a hindraising cxent organized b> the
Committee The entertainment at the fundraiser consisted of a concert performed by renowned
musician Elton John The fundraiser was held on April 9,2008 at Radio City Music Hill in New
York, New York The program consisted of remarks by Comirittee representatives and ths
candidate followed by the conceit

The subject matter of this complaint is identical to the complaint filed in another recent
MUR, 5987 The Committee responded to tne complaint in that Matter on May 16 2008 and
fully incorporates its response herein to the complaint in this MUK, and the information and



provided there should be considered in response to this complaint as well A copy of
the Committee's pnor response is attached hereto, as Exhibit A

Like the complaint in MUR 5987, Complainant relies on a misleading and erroneous
column in the Washington Tutus, which questioned Ehon John's pirticipation in the concert,
wrongfully cited an outdated Commission Advisory Opinion ("AO"), and completely
misrepresented a statement by the Commission's own spokesperson, Bob Biersack, as weU as his
siibsequentclantlcationregardmg this event As pointed out in the Committee's pnor response,
the Tones declined to publish the clarification, resulting in a "MTlf"'<<ng public record, and
despite the fact that the Committee made public the above-referenced clarification on the:
day as the original erroneous column appeared, this Complainant, too, relied on the original
misleading and incomplete column and filed the meatless complaint in this matter}

IL

A. The law, including the Act, Commission regvJatooiu aid AOs, clearly
eiempts the valve of volunteer services by anyone, including a foreign
national, from the definition of contribution and permits a fordga national
to solicit support as part of those volunteer services.

Complainant alleges that Respondents may have accepted an in-kind contribution from a
foreign national As set out in the Committee's pnor response and mcoiponded herein, the Act
and Commission regulations provide that M[t]he term 'contribution* does not include the value of
services provided without compensation by any individual who volunteers on behalf of a
cardidatBorpohticalcommitteeM2USC §431(§XBXO See oho 11CFR100 74 (emphasis
added) The term "any individual** has been interpreted by the Commission to include foreign
nationals Specifically, in AO 2004-26, the Commission concluded thf* a foreign national
spouse of a candidate could participate in and perform campaign-related activities, including by
speaking at campaign events or by soliciting finds andsvpportfor the campaign, because such
uncompensated activities constituted exempt volunteer activity See AO 2004-26 at 2

PnemtMhly to «how MI in-lcind contribution, Complainant crtea an email sent hy Elton

John, uthrough the Clinton campaign announcing the concert and soliciting support "
The plain language of Complainant's own allegation tails to state a violation of law A
solicitation of support is permissible pursuant to AO 2004-26 The email was fully paid for by
the Committee, as recognized by Complainant, and as demonstrated by the Committee's
disclaimer thereon A copy of the email is attached as Exhibit B 2

1 Like the Comphunmt m the pnor MUR, this CoinplaiMntwualsotiillyaHareof-biitchoMtodisregvd-the
cunfyinsj statement by CmnnuMon jpoteipmoti Bierwck, M it is included HI the nuteneJ Bunched by
Coinptaiiim to the complaint Comphmnttdiodiin|Mdri
Pbrtvgfofi Aw met concctly set out ttele^ "Ehon John to Croon ibr Clinton," 7^ IKoiAiî toii Port,
March 17,2001 (hop //blog wMhmgtonpo* coinAhe^™l/200g/W/17/ehonjota html)
1 Comphunent alleges no other solicitations by EltonJohii(«idtotbebestoftheCofnmmee>skiiowledg«thedidnot
engage many



Complainant also macs the issues ol whether Elton John somehow participated in the
Committee's decision-making process, in contravention of the foreign national prohibition No
facts are cited in support of this allegation, nor is any information or evidence provided
Complainant simply points to the same email mentioned above and infers some undefined and
undescnbed participation in the Committee's decision-making Such an allegation is specious
and is not borne out by the nets Elton John did nothing other than to permit his name to be used
in a Committee email He had no role whatsoever m deciding when, where or how to send such
an email He had no mle uiJMtaneiiiff in pny Hgr»«inti-in«lcing pmeeM pertaining to the

Committee's fundnising, other than the conditions under which he would volunteer his services
by performing a concert To suggest otherwise is unfounded and ludicrous and can serve no
purpose other than to attempt to embarrass the Committee politically and Elton John
professionally

Commission regulations at 1 1 CFR 1 1 1 4(d)(3) require that all complaints - in order to
be valid - "contain a clear and concise recitation of the facts which describe a violation of a
statute or regulation over which the Commission has jurisdiction" (emphasis added)
Complainant fails to meet this standard, and hence, the complaint should be dismissed forthwith
Ccmplainartatesasnigleincciimleteandm
Commission's own clarification of the law Complainant cites only a angle fact of no legal
import in itscomplamtfievthat the14 Sir Elton John, through the Clinton campaign, sent out
a mass email announcing the concert and soliciting support for Hillary Clinton's presidential
campaign " Given the clear language of the volunteer exemption and AO 2004-26, as described
above, that met alone does not describe a violation of either the Act or the Commission's
regulations Because it is indisputable that Complainant has failed to descnbe a violation uf law,
the complaint is invalid, for failing to meet the Commission's 1 1 1 4 requirements, and for mis
reason alone, the complaint should be dismissed

B. Complainant selectively ignores press reports to misstate the law and

It bean repeating that Complainant - like the Complainant in MUR 5987 - relies on a
misleading newspaper column that included a misquote of the Commission's own spokesperson
As originally appearing in the Washington Tunes, the column seemingly raised questions about
the legality of Elton John volunteering his services by means of a concert and seemed to bolster
that question with a quote from Bob Biersack Although clarified by Bienackfl did not intend
to convey m my conversation with The Washington Times reporter that there is anything
unlawful about Elton John performing m a concert to raise money for a US presidential
candidate The Advisory Opinion 2004-26 is clear m the circumstances of the request that
Joreign nationals may volunteer and may even solicit contributions Jrom non-foreign nationals,
provided that they are not soliciting other Joreign nationals "), the Times declined to publish the
clarification, resulting in a misleading public record The Committee made public the
clarification on the same day as the original erroneous column appeared, but Complainant relies
on this misleading and incomplete column, without acknowledging the correction

JA& indicated earlier it uevidemdiatConipuuiiafirwu fully aware of-fat ctott
it B included in the material attached by Complainant to the complaint



More egregious however, u that Complainant ignores an earlier statement by Bienack-
that ippeared m a different newspaper, The Washington Post - that was truly dispositive of legal
issues in this matter, rendering the complaint mentless, yet attaches the very article as an exhibit
to its complaint

Musicians an permitted to donate their time and talents to assist candidates, even when
the performers hail from foreign soil, said Bob Bicrsack, an FEC spokesman

"tfyou volunteer your services, then under the regulations that 'snot a contribution, "
Biersacksaid4

To attach mis article with this Bienack quote to the complaint and then to selectively

dismgenuous motives behind this complaint - to embarrass the Committee with discredited
allegations The Commission should see this for what it is and dismiss this frivolous complaint
forthwith

C. By performing at a concert - for which the Committee paid all expenses -
EHoa John's activities fall squarely withm the volunteer exemption, and no
violation has occurred.

Even if the Commission were to determine that the complaint herein was validly filed, it
is clear that in the instant case, Elton John freely volunteered his uncompensated personal
services to the Committee, and his activities fit squarely into the permissible activities approved
by the Commission in AOs 1 987-25, 2004-26, and 2007-22 His volunteer services constituted
the performance of a concert at a Committee fundmising event He provided no tangible goods
*** Aiî A S *̂ID U1B ŝ j

In addition, as demonstrated in the Committee's response in MUR 5987, the Committee
paid a significant sum-nearly $325,000 -for the costs of the event in question, including costs
related to Elton John's participation More precisely, the Committee paid for the email sent over
Elton John's signature, which is the only expense cited by Complainant as a potential in-kind
contribution Thiis, to the best of die Committee's knovdedge, the
"anything of value" that would constitiite a conmbutioniino>r the definition of 2 U S C
§431(8XAXOi but, in fact, received only volunteer services exempt under 2 U S C
§431(8XBXO The simple feet that Ehon John, a British national, volunteered to play a concert
at a Committee event, and sent out an email permissible under AO 2004-26, does not give nse to
any violation of law Accordingly, the Commission should find no reason to believe that any of
the Respondents violated any provision of the Act or Commission regulations and close this
matter forthwith

4 "Elton John to CnNMifcr Clinton."
triiI/200S/()3/17/ehonjota_toj»ooo_ibr_cliiito_1 html)



m.
In conclusion, similar to MUR 5987, the complaint in this matter is wholly without merit,

and Asfegnds the statute, Commis^
activity in question, i e, a volunteer's concert and an email announcing such a concert, would be
considered clearly permissible The law, including the Act, Commission regulations and AOs,
clearly exempts me value of volunteer services by anyone, including a foreign national, from the
definition of contribution and permits a foreign national to solicit support as part of those
volunteer services For that reason, the Respondents respectfully request that the Commission
find no reason to believe that the Respondents violated any provisions of the Act 01 Commission
regulations and close this matter as expeditiously as possible
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£j Re MUR 5987, Senator Hillary Clinton, Hittary Clinton for President and Shelly Moskva, as
Treasurer

Dear Ms Duncan

This is the response of our clients, Senator Hillary Clinton, Hillary Clinton for President
and Shell> Moskwa, as Treasurer (collectively, the "Committee" or ''Respondents*') to the
complaint filed in Matter Under Review ("MUR") 5987 In bhort, the complaint, relying on a
misrepresentation of statements by the Commission s own spokesperson, is directly contrary to
yean of clear Commission precedent and wholly fails to recite any facts that would constitute a
violation of the law For the reasons stated below, Respondents respectfully request that the
Commission find no reason to believe mat any violation of the Federal Election Campaign Act of
1971 (the "Act"), es amended, or the Commission regulations has occurred, dismiss this
complaint, and close this MUR as expedraously as possible

L Background

At issue in this MUR, is a fundraismg event organized by the Committee The
entertainment at the fundraiser consisted of a conceit peifonned by lenowned musician Elton
John The fundraiser was held on April 9,2008 at Radio City Music Hall in New York, New
York The program consisted of remarks by Committee representatives and the candidate
followed by the concert

The Committee organized and handled this event similarly to other fundraisers that it
organizes Invitations to the event were distributed by the Committee prior to the event
Contributions were collected by the Committee prior to the e^ent In addition, because this event
was a "ticketed" event, the Committee contacted with Ticketmasler to assist in the collection of



certain contributions and the distribution of tickets The Committee also contracted with the
venue, Radio City Music Hall, for the production of the event, through which the Committee
paid fa the production aiid related expenses Finally, the Committee also separately paid for the
expenses of the performer, Ehon John

Elton John's participation, however, was questioned in a column in the Washington
Times, which wrongfully relied on an outdated Commission Advisory Opinion C*AO") and
completely misrepresented a statement by the Commission's own spokesperson, Bob Biersack,
as wdl asms subsequent clanficationregaio^ this event Although clarified by Biersack (*7
did not intend to convey tn my conversation with the Washington Times reporter that there u
anything unlawful about Elton John performing in a concert to raise money for a US
pi esidentud candidate The Advisory Opinion 2004-26 u clear in the circumstances of the
request that foreign nationals may volunteer and may even solicit contributions from non-foreign
nationals, provided that they are not soliciting other foreign nationals "), the Times declined to
publish the clarification, resulting in a misleading public record The Committee made public
ihe above-referenced clarification on the same day as the original enoneous column appeared,
but Complainant relied on this misleading and incomplete column, without acknowledging the
correction and filed the mentless complaint in this matter'

II. Discussion

A. The law, including the Act, Commission regulations and AOs, clearly
exempts the value off volunteer services by anyone, mdudmg a foreign
national, from the definition of contribution.

The Act defines the term "foreign national" as an individual who is not a citizen of the
United States and who is not lawfully admitted for permanent residence 2 U S C §441e(b)(2)
The Act prohibits a foreign national from making any contribution of money or other thing of
value either directly or through any other person in connection with any Federal, State or local
election 2 U S C §441e(aXlXA) However, the Act and Commission regulations also provide
that "[tjhe term 'contribution' does not include the value of services provided without
compensation by any individual who volunteers on behalf of a candidate or political committee
2USC §431(8X8X0 Seealso 11 CFR10074 (emphasis added) As explained below, the
term *any individual" has been interpreted by the Commission to include foreign nationals

In a series of AOs dating back some twenty years and including one as recently as last
December, the Commission has addressed the issue of whether uncompensated volunteer
services provided by a foreign national constitute a prohibited contribution In 1987-25, the
Commission concluded that a foreign student's work for a campaign without compensation
would not result in a contribution, because the value of uncompensated volunteer service is

1 Complainant was fully aware of- but chow to disregard - this clarifying flaiement, as it is included in the material
attached by Omplainant to the complaint A copy of the Biersack stateroom is anached hereto as EiAffrfM
Complainant also disregarded an earlier statement by Bieruck that arjpeared m 7^ IKaiAingron Poti that correctly
set out the legal standard SM Section 11B below



specifically exempt from the Act's definition of contribution SeeAO 1987-25 at 1 Similarly,
in 2004-26, the Commission concluded that a foreign national spouse of a candidate could
participate in and perform campaign-related activities, including by speaking a campaign events
orjby soliciting finds and support for the campaign, because such uncompensated activities
constituted exempt volunteer activity SeeAO 2004-26 at 2

As recently as December 2007, in AO 2007-22, the Commission reaffirmed these rulings,
luding that the performance of campaign-related activities by Canadian citizens, such as lit

drops, door-to-door canvassing, telephone banking and get-out-the-vote activities, without
compensation, constitutes volunteer activity, and, as such, is exempt from the Act's coverage
SeeAO 2007-22 at 3 In this AO, the Commission also explains and distinguishes the sole AO
cited by Complainant, 1981-51, when considering the acceptance of goods - in the form of
printed election materials- from foreign citizens Unlike volunteer services, the provision of
goods, whether it be a work of art as in 1981-51, or flyers, door hangers or signs as in 2007-22,
does constitute a prohibited in-kind contribution, due to the receipt of tangible items not covered
by the plainlanguageirfthe volunteer'exlepuon Id at 6 2 Services which do not produce
tangible goods - even where, as here, provided by a foreign national - are covered by the plain

ung of the volunteer exemption Thus, the relevant law clearly compels dismissal of the
complaint

B. Complainant misstates the law, disregards Commission precedent and
misquote! die Commission's own spokesperson

Complainant completely misstates the law, citing only a single Advisory Opinion, 1981 -
51, which itself, as indicated above, has been distinguished by me Commission The
Complainant simply fails to cite <he other pertinent AOs and dismisses other Commission rulings
as applying only to "routine campaign activities, such as stuffing envelopes •* Clearly, no such
limitation has ever been placed by the Commission on the volunteer exemption In fact, to the
contrary, the Commission has recognized mat the volunteer exemption applies to a wide range of
participation, including speaking at campaign events and soliciting campaign contributions
Complainant's failure to recognize these other AOs and its dismissal of the Commission's
findings is disingenuous and serves no purpose other than to further the filing of a distorted and
misleading complaint The Commission should recognize mis as such

Complainant also relies on a misleading newspaper column that included a misquote of
the Commission's own spokesperson As originally appearing in the Washington TVmej, the
column seemingly raised questions about the legality of Elton Tohn volunteering his services by
means of a concert and seemed to bolster that question with a quote from Bob Biersack
Although clarified by Biersack ("/ did not intend to convey in my conversation with The
Washington Tune* i earn ler that Ihei e u anything vnlawfiil about Elton John peifoi ming in a

1 Hun, white the Communion has declined to explicitly overrule 1981-51, n has clearly distinguished the
ciicumstances where the provision of volunteer services does not result m the provision of tangible goods to •
candidate
3 The mateiial attached by Complainant to the complaint cites to AO 2004-26 even though reference to it was
omitted ftom the complaint itself, and given that that AO sanctioned solicitations by foreign nationals,
Complainant's own chafacteruauon u» blatantly misleading



concert to roue money for a US presidential candidate The Advisory Opinion 2004-26 is dear
in the circumstances of the request that foreign nationals may volunteer and may even solicit
contributions from non-foreign nationals, provided that they aenot soliciting other foreign
nationals "), the Times declined to publish the clarification, resulting in a ""«'«"*"B public
record The Committee made public the clarification on the same day as to original erroneous
column appeared, but Complainant relies on this misleading and incomplete column, without
acknowledging the correction 4

In addition, Complainant ignores an earlier statement by Biersack—that appeared in a
different newspaper, The Washington Post - that was truly dispositive of legal issues in this
matter, rendering the complaint mentless

oc
£' Musicians are permitted to donate their lime and talent* to assist candidates, even when
cj the performers had from foreign soil, said Bob Biersack an FECspokesman
tf\
<M ' ~ 'I/you volunteer your services, then under the regulation* ./KM 'A nut a lontnbMon,"
^ Biersack said5

«a

0! Commission regulations at 11 CFR111 4(d)(3) require that all complaints -in order to
<M be valid - Mcontain a clear and concise recitation of the facts which describe a violation of a

statute or regulation over which the Commission has jurisdiction" (emphasis added)
Complainant fails to meet this standard, and hence, the complaint should be dismissed forthwith
Complainant cites a single incomplete and misleading newspaper column w^ disregards the
Commission's own clarification of the law Complainant cites only a single fact in its complaint,
le, that the "British singer Elton lohn, a foreign national [will] perform a musical concert on
April 9,2008, at New York City's Radio City Music Hall"1 Given the clear language of the
volunteer exemption, as described above, thai fact alone does not describe a violation of either
the Act or the Commission's regulations When coupled with Complainant's blatant omission of
the onl> relevant AOs, it is indisputable that Complainant has foiled to describe a violation of
law Thus, the complaint is invalid, for failing to meet the Commission's 1114 requirements,
and for this reason alone, the complaint should be dismissed

C. B> performing at a concert - for which the Committee paid all expenses -
Elton John's activities fall squarely within the volunteer exemption, and no
violation has occurred.

Even if the Commission were to determine that the complaint herein was validly filed, it
is clear that in the instant case Elton John freely volunteered his uncompensated personal
services to the Committee, and his activities fit squarely into the permissible activities approved
by the Commission HI AOs 1987-25 2004-26, and 2007-22 His volunteei services constituted
the performance of a concert at a Committee fimdnusing event He provided no tangible goods

4 As indicated earlier, it n evident that Complainant was flilly aware of- but chose to disregard - this statement, as
it u included in the material attached by Complainant to the complaint

4 "Ehon John to Croon for Clinton,' 77k Washington Po\t> March 17,2008 (hop //blog washmgtonpost com/the-
trail/200S/03/17/ehcfl_jonn_to_croon_.for_clinto_l html)



to the Committee His performance is clearly more akin to the volunteer services approved by
the Committee in AOs ] 987-25,2004-26, and 2007-22, rather than the original work of an
provided in the 1981 AO cited by complainant

In addition, Elton John did not pay for any expenses in connection with his volunteer
services To the contrary, the Committee paid the expenses for both Elton John and the event
itself The Committee received a bill in advance of the event for expenses for Elton John, and
the Committee promptly paid for those expenses, also in advance of the event In addition, the
Committee was billed in advance of the event for the production and event expenses by the
venue. Radio City Music Hall, as well as other vendors, and, as with the expenses for Elton John,
promptly paid for those expenses, also in advance of me event The Committee paid in excess of

irj $278,329 for the costs of the event, which, to the best of the Committee's knowledge is a far
KI higher amount than the Committee paid for any other timdraising event held during the
O campaign 6 These expenses, which are itemized in detail and attached as Exhibit B hereto,
Kl included expenses for Elton John,7 event site rental and other production and staging costs, such
JJ! -- usoiuid and kgmlng. equipment rental; rn
q catering, insurance, building services, licensing fees, and a five percent (5%) contingency for
G< other expenses1

cr
™ The Committee has also attached copies of the pertinent payment checks to this response

aspartof£xAffti/B All of these payments have appeared or will appear on the Committee's
applicable monthly FEC report for the month when the payments were made

Thus, to the best of the Committee's knowledge, Elton John did not pay for any expenses
related to his performance The Committee did not receive "anything of value*" that would
constitute a contribution under the definition of 2 U S C §431(8XAXO. but, in fact, received
only volunteer services exempt under 2 USC §431(8)(BXO The simple net that Elton John, a
British national, volunteered to play a concert at a Committee event, does not gyve nse to any
violation of law Accordingly, the Commission should find no reason to believe that any of the
Respondents violated any provision of the Act or Commission regulations and close mis matter
forthwith

* This amount excludes the fee of S46\38y paid to Ttcketmasier far their services u ticket distnbutran and bnngs the
tout for the evert to $324,71 S Committee fundimen with • venue mul typically con no more thin SI5,000, and
even the Committee's large scak public events run appoximatcly SSO.OOO m coat
7 Eton John*s expense* were pud dnecthy to his wholly-owned domestic corporation, j Bondi, Inc, which the
Committee understands was organized to receive income in the U S from hit concert and other appearances and
other U S income producing endeavors
k Stc abo, Exhibit C, Affidavit of Shelly Moskwa, Treasurer



III. Conclusion

In conclusion, the complaint in this matter is wholly without merit, relying on an
incomplete reference to Commission AOs, while disregarding the statute, Commission
regulations and Commission advisories under which the activity m question would be considered
clearly permissible The Committee received volunteer services from Elton John and nothing
more For that reason, the Respondents respectfully reqiiest that the ftmrau
to believe that the Respondents violated any provisions of the Act or Commission regulations
and dose this matter as expeditioudy as possible

Respectfully submitted,
G
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